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PART A 


YOU MUST ANSWER ONE (1) OF TWO (2) QUESTIONS [30 MARKS] 


Question One (30 marks) 


In their treatment of sovereignty, decision makers across the globe have always held 
back from questioning the issue of sovereignty or questioning the legitimacy of pervasive 
state power. “This” according to Peter Russell, (Russell, 1998: 275) is the hard residue 
of imperialism in this evolving jurisprudence.” Discuss with reference to Australian law 
and policy. 


Question Two (30 Marks) 


James Anaya states: “[t]he Declaration [UNDRIP] does not attempt to bestow Indigenous 
peoples with a set of special or new human rights, but rather provides a contextualized 
elaboration of general human rights principles and rights as they relate to the specific 
historical, cultural and social circumstances of Indigenous peoples.” 

From this perspective, UNDRIP rights are considered to be the extension of the existing 
corpus of individual human rights to a collective. Various scholars have disagreed with 
Anaya’s contention. They have argued that UNDRIP creates a new set of rights 
specifically for indigenous peoples which sit uneasily within the corpus of international 
law and international human rights law. Discuss. 
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PART B 


YOU MUST ANSWER TWO (2) OUT OF THE THREE (3) QUESTIONS 
[15 MARKS EACH QUESTION FOR A TOTAL OF 30 MARKS] 


Question Three (15 marks) 


The reliance on the Racial Discrimination Act 1975 (Cth) to provide the Federal 
Government with the authority enact policies to end discrimination against First Peoples, 
and to provide for remedial special measures such as those found in Gerhary v Brown, 
does not provide sufficient safeguards for land rights and the protection of customary 
law. Discuss. 


Question Four (15 marks) 


The American opinion Johnson v M’Intosh is one of the sources of common law 
aboriginal title. How has the legal theory articulated in this case impacted the history and 
understanding of common law Native Title in Australia? 


Question Five (15 Marks) 


What are the implications and effect of s 223 of the NTA which requires that in order for 
native title to be recognized under the statute, the rights must be those rights and 
interests that “are possessed under the traditional laws acknowledged, and the traditional 
customs observed” by the claimant group. 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


3 


